P.H. Investment v. Cathy Oliver : Amicus Brief by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1987
P.H. Investment v. Cathy Oliver : Amicus Brief
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
James H. Deans; attorney for respondent.
Bruce Plenk; attorneys for appellant.
This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Legal Brief, P.H. Investment v. Cathy Oliver, No. 870501 (Utah Court of Appeals, 1987).
https://digitalcommons.law.byu.edu/byu_ca1/695
<ETNO.. r
*^
 r
^AH COURT OF APPEALS 
P. H. INVESTMENT, 
Plaintiff/Respondent, 
vs. 
CATHY OLIVER, 
Defendant/Appellant. 
Case No* 870501-CA 
BRIEF OF AMICUS CURIAE THE UTAH HOUSING COALITION, SALT LAKE 
COMMUNITY ACTION PROGRAM, AND UTAH ISSUES INFORMATION PROGRAM 
Appeal from a decision of the Honorable Robert C. 
Gibson, Fifth Circuit Court, Salt Lake Department, Salt Lake 
County, entered November 10, 1987. 
James H. Deans 
175 South Main, Suite 500 
Salt Lake City, Utah 84111 
Attorneys for Respondent 
Bruce Plenk 
Utah Legal Services, Inc. 
124 South 400 East, 4th Floor 
Salt Lake City, Utah 84111 
Attorneys for Appellant 
Edward R. Munson (USB #4638) 
JONES, WALDO, HOLBROOK St MCDONOUGH 
1500 First Interstate Plaza 
170 South Main Street 
Salt Lake City, Utah 84101 
Telephone: (801) 521-3200 
Attorneys for The Utah Housing 
Coalition, Salt Lake Community 
Action Program, and Utah Issues 
Information Program 
Checklist for Briefs 
Case No. (J lA-* l Clerk 
Date 
—1 
/ , / 
7 
If a brief fails to comply with any rule other than the rule relating to 
the timeliness of filing alone/ the brief will not be filed and all 
copies will be returned to the party with an explanation of the needed 
corrections. 
Timely filing of Brief 
Eight copies—one with original signatures. 
Cover of Briefs 
/ | / Heavy weight paper. 
Color: 
Blue Appellant or Petitioner 
Red Respondent or Defendant 
Gray Reply 
Green Amicus Curiae/Intervenor 
Tan Petition for Rehearing 
White . .Response to Petn. for Rehearing 
Name of counsel—attorney filing the brief on lower right; 
opposing counsel on lower left. 
Argument priority classification. 
Size and Binding: 
Size of brief must be 8 1/2" X 11". Compact or Velio binding is 
required; coiled plastic or spiral bindings are not acceptable. 
L 
A 
A 
_ / 
Z7 
Z7 
/ Printing Reguirements 
Adequate margins. Pica type: 10 pitch (ten characters per 
inch) Type set: 12 point (approx. ten characters per inch). 
Print on both sides of the page. Double spaced (1 1/2 line 
spacing not acceptable). 
Content Requirements 
List of all parties— unless the caption on the cover shows all 
parties. 
Table of Contents with page references. 
Table of Authorities with page references 
Statement showing jurisdiction of Court of Appeals (optional 
with reply brief). 
/ / Statement showing nature of the proceedings (optional with reply 
brief). 
_/ Statement of the issues (optional with respondent's and reply 
brief). 
_/ Determinative constitutional provisions, statutes, ordinances, 
and rules set out verbatim OR bv citation alone if they are set 
out verbatim in the addendum (optional with reply brief). 
/ / Statement of the case (optional with respondent's and reply 
brief) 
_/ Summary of the argument, 
_/ Argument 
/] / Conclusion 
Addendum (optional with respondent's and reply brief). 
Length 
Appellant/Respondent—50 pages, not including addendum. 
Reply—25 pages, not including addendum. 
Petition for Rehearing—15 pages, not including addendum. 
Original signature of counsel of record, or party appearing 
without counsel/ on one copy of brief. 
Proof of Service—attorney's original signature on one copy of 
brief 
Zi 
zl 
/ 
_/ 
17 
17 
0036b/p3 
The walls of the dilapidated apartment were 
plastered with calendars from the Kinh Do 
Vietnamese Market to cover the holes, and 
cockroaches scurried beneath the stove as 
two children noisily dashed through the 
kitchen. 
This is not a description of a tenament slum in the 
Bronx. It is a description of an apartment in Salt Lake City. 
People in Salt Lake City and throughout Utah live in unsafe, 
unhealthy, and deplorable conditions. The lower court in this 
case found that those people have no legal right to change 
those conditions. 
Everybody expects rental housing to have running 
water, safe electrical service, and a sound structure. But in 
Utah, some people live with brown, rusty water when it runs. 
People live with exposed, live wires on their floors. People 
live with holes in their walls, floors and windows. People 
live with hordes of cockroaches, mice and rats. 
But if a renter asks a landlord to fix a broken 
window, to make the toilet work or to eradicate the rats, the 
landlord is completely within her rights to say, "No." And if 
the tenant fixes the problem, the tenant has no right to be 
Salt Lake Tribune, page B-l, April 2, 1989. 
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repaid for it. Because everyone expects rental housing to be 
safe and decent, the law should explicitly recognize the right 
of all citizens of this state who pay rent to have their basic 
shelter requirements met. That is why The Utah Housing 
Coalition the Salt Lake Community Action Program and Utah 
Issues Information Program join the cause of Ms. Cathy Oliver 
as Amicus Curiae in requesting this Court to find that an 
implied warranty of habitability exists in all residential 
housing leases in Utah. 
ARGUMENT 
I. SUBSTANDARD RENTAL HOUSING EXISTS THROUGHOUT UTAH. 
There are two major studies that show how serious the 
problem of substandard housing is in Utah. The United States 
Department of Housing and Urban Development requires certain 
reports regarding available housing and the adequacy of that 
housing for the Community Development Block Grant Program. A 
copy of a portion of the present study is attached hereto as 
Exhibit "A". The study shows that there are 8,483 substandard 
occupied rental units in Salt Lake. 
Another recent study was done by the Utah Housing 
Coalition, called "Housing Conditions in Rural Utah." A copy 
of the study is attached hereto as Exhibit "BM. The Utah 
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Housing study found that 6,939 housing units in rural Utah 
required major repairs, were in a state of major deterioration 
or were unsalvageable. 
These studies clearly show that substandard housing is 
a real and serious problem in Utah. The tens of thousands of 
Utahns living in these conditions have no right to expect their 
rental housing to meet the health and codes passed to protect 
them. 
Perhaps one reason for the disturbing figures found in 
these studies is that tenants' rights are so limited. In the 
reality of today's housing marketplace, especially low income 
housing, a lease is a take-it-or-leave-it contract of 
adhesion. There is simply no negotiation, no bargaining. The 
average residential form lease is a shockingly one-sided 
document. 
The reality of today's low income rental housing 
market makes the concept of caveat renter a bitter irony. Low 
income renters have many things to beware of - broken floors, 
dangerous wiring, and vermin to name a few. But they simply do 
not have the bargaining power to be selective. A slum lord can 
say, "If you don't like it, move." But that entirely misses 
the point. They should not have to move. They paid their 
rent, they should receive in return housing that meets the 
basic building and health code requirements. 
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That is not to say that all low income housing is 
substandard. There are many landlords who have the pride and 
decency to provide the low income tenants with a safe, decent 
place to live. But Utah is not Camelot, and the slum lords of 
this state should not be allowed to profit from intentionally 
placing their tenants in dangerous and unhealthy conditions. 
II. THE FACTS OF THIS CASE PROVIDE AMPLE REASON FOR 
IMPLYING A WARRANTY OF HABITABILITY. 
The facts of this case bring into stark reality the 
necessity for the implication of a warranty of habitability. 
The first witness at the trial was Mr. Stan Secor, the manager 
for P.H. Investment, owner of the property in question. P. 8, 
L. 7-11. When asked to describe the property, Mr. Secor 
testified: 
(Mr. Secor): It was hard to understand how 
anyone could live there. 
(Mr. Plenk): Why is that? 
(Mr. Secor): The yard was an absolute mess, 
the inside—I made a personal, walk-through 
inspection before the property was 
transferred, and it was absolutely 
deplorable. Not only from cleaning and 
condition like that, but the other 
conditions that seemed very—very hard for 
anyone to be able to live there. 
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P. 16, L. 12-22. When asked what the value of the house was as 
rental property without having repairs made to it, Mr. Secor 
replied, "I wouldn't rent it until the repairs were made." 
P. 28, L. 6. Thus, the landlord's own manager testified that 
the house was in deplorable and worthless condition. 
This testimony was substantiated by Mr. William 
Cupit,2 a housing officer for the Salt Lake City Corporation. 
P. 29, L. 15-17. Mr. Cupit inspected the house on February 19, 
1987, and found that, "The house was in a very substandard 
condition and it . . . had several violations of the Uniform 
Housing Code." P. 30, L. 18-24. Specifically, he found that 
there were numerous electrical violations, a hazardous stairway 
leading to the second floor that did not have handrails, holes 
in the walls, sloped and rotted floors, windows boarded with 
plywood, and "terrible drafts". P. 31-32. 
Mr. Cupit determined that the building was 
"substandard and dangerous", P. 33, L. 11-12, but did not 
immediately close the house. When asked why he did not do so, 
he testified: 
. . . [T]he problem is, the city has an 
obligation to relocate some of the tenants 
and the Housing Authority has—that would do 
the relocation has a tremendously long 
waiting list of tenants. We—I don't think 
we could find her anything right away. 
1
 Mr. Cupit1s name is misspelled "Cupid" throughout 
the record. 
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(Mr. Deans): You say you've— 
(Mr. Cupit): For months. 
P. 37, L. 5-11. 
The next witness was the defendant, Ms. Cathy Oliver, 
Ms. Oliver testified that she had seven children and was 
pregnant. P. 41, L. 20-22. She described many of the same 
conditions in the rented home as did Mr. Cupit. P. 41-43. 
Mr. Deans, counsel for the landlord, asked the inevitable 
question, "Why did you move in?" 
(Ms. Oliver): Where are you going to go 
with seven kids? 
(Mr. Deans): What I'm asking you is, you 
saw the condition of the property before you 
moved in; is that correct? 
(Ms. Oliver): Yes, I did; but you cannot 
tell what the condition is just by looking 
at it, the water's not on, the lights aren't 
on, how can you tell what's in working 
condition and what's not? 
P. 47, L. 9-16. Under these circumstances, in which landlord's 
manager found the property unrentable, in which a Salt Lake 
City Corporation housing officer found the house dangerous and 
substandard and riddled with serious code violations, the lower 
court still found that Ms. Oliver owed the full $250.00 per 
month rent. 
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If Ms. Oliver had been living in one of the 42 states 
that have adopted an implied warranty of habitability,3 she 
would have won. However, in this case the person who placed 
Ms. Oliver and her seven children into those dangerous and 
substandard conditions won. This is clearly the proper case 
and the proper time for this Court to end this continuing 
travesty of justice and declare that Utah, too, implies a 
warranty of habitability into every residential lease. 
III. THE COMMON LAW IS A PROPER VEHICLE FOR 
DECLARING THE IMPLIED WARRANTY OF HABITABILITY 
The common law is not static, but is 
endowed with vitality and a capacity to 
grow. It never becomes permanently 
crystalized but changes and adjusts from 
time to time to new developments in social 
and economic life to meet the changing needs 
of a complex society. 
Hoffman v. Dautel, 388 P.2d 615, 620 (Kan. 1964). That concept 
is alive and well in Utah's courts. Perhaps the most recent 
example of a well-reasoned change in the common law of Utah was 
made by the Utah Supreme Court in Berube v. Fashion Centre, 
Ltd., P.2d , 104 UAR 4 (Utah 1989). There, the Court 
3
 See, Appellant's Brief at Appendix "A". 
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made significant changes to the common law "at-will" employment 
rule. In discussing the public policy exception to that rule, 
Justice Durham held: 
The legislature is not the only source 
of public policy, however. Limiting the 
scope of public policy to legislative 
enactments would necessarily eliminate 
aspects of the public interest which deserve 
protection but have limited access to the 
political process. Judicial decisions can 
also enunciate substantial principles of 
public policy in areas where the legislature 
has not treated. 
104 UAR at 10. The reasoning can be applied with equal force 
to the judicial interpretation of the common law. In Berube, 
the Court implied a covenant of good faith and fair dealing 
into all employment contracts. 104 UAR at 12. Cathy Oliver is 
asking for a similar finding with regard to leases. 
A lease has always been considered a real estate 
transaction at common law. But the reality of today's society 
is that a lease is more of a contract than a real estate 
transaction. Rather than simply renting a piece of property, 
today's residential lessee is purchasing a bundle of services, 
including the ability to receive light, heat and water safely. 
This Court should recognize the reality of leases and imply the 
same conditions to a lease as are implied in other contracts. 
As stated in Berube, "[Ejmployment contracts should be 
construed to give effect to the intent of the parties. An 
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implied-in-fact promise is a judicial attempt to reach 
precisely that result." 104 UAR at 11. As discussed above, in 
modern society, people expect windows, electricity, and safety 
in a rental home. Cathy Oliver found none of these in the 
house she rented. Thus, the Court should imply the warranty of 
habitability that people expect and need. 
CONCLUSION 
It is the common law that has trapped thousands of 
Utahns like Cathy Oliver in a shabby rental housing. Although 
few if any other purveyors of commercial goods and services can 
do so, slum lords can say, "You bought it. You live with it." 
They can say that because a lease in Utah is a real estate 
transaction and carries the commonlaw baggage of a real estate 
transaction. 
It is also the common law that can protect these 
tenants. This Court can and should find a lease is in many 
ways a contract, that modern society expects leased property to 
meet substantial housing and health code requirements, and that 
this expectation is implied in every lease in Utah in the form 
of an implied warranty of habitability. 
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I. INTRODUCTION: THE PURPOSE 
The Utah Housing Coalition^(UHC) is a ten-year old organization of groups and 
individuals committed to assuring that decent, affordable housing is available 
to all Utah's families. The Coalition has actively explored housing problems 
in both urban and rural areas of Utah and has developed recommendations to 
solve housing problems. Some of these recommendations have been implemented: 
--state low-income housing appropriations ranging from $3 million in 1973 to 
$400,000 in 1986; 
--a State Housing Development Advisory Council to allocate state housing funds; 
--state housing staff to increase state government capacity to address housing 
needs and to provide leadership and technical assistance in the low-income 
housing field. 
--state landlord/tenant laws regulating return of security deposits and legal 
procedures for abandonment. 
Rural Housing Focus 
Housing in Utah's rural communities has recently become a special focus of 
attention for the Coalition and its Rural Housing Committee. This focus grew 
out of informal indicators of rural housing problems which have been the 
subject of frequent UHC discussions. Low-income citizens in rural areas 
report problems paying for rent, for mortgages, or for needed repairs. U. S. 
Census reports corroborated the UHC's information. Of those who lived in 
mortgaged homes at the time of the Census and received a poverty level income 
or less, 84.3 percent paid 35 percent or more of their incomes for house 
payments; 69.6 percent of poverty-level households who rented paid those same 
excessive percentages. Almost 56 percent of them paid over half of their 
incomes for rent. These figures represent the entire state, both urban and • 
rural; comparable information for the rural portion only is unavailable. 
However, the Coalition suspects that similar circumstances prevailed in 1980 
and to this day. 
The appearance of Utah individuals and families in urban homeless shelters 
raised further concern about the adequacy and affordability of rural housing. 
Other comprehensive, reliable information about housing conditions in rural 
Utah was largely unavailable. This lack of information was viewed by the 
Coalition as a deterrent to effective action to address housing needs. The 
UHC, therefore, determined to undertake a study of housing conditions in rural 
Utah beginning in April 1985. The study was designed to answer five questions: 
1) What is the structural condition of housing units in rural Utah? 
2) To what degree are basic necessities of housing available? 
3) To what degree are low-income families forced to live in an 
overcrowded condition in order to afford their housing? 
4) What would be the cost of addressing structural deficiencies of 
low-income housing in rural Utah? 
5) How much will that cost increase in five years if those deficiencies 
are not addressed now? 
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This report is both the final product of that study and a beginning point for 
effective action to improve the housing conditions that are now identified 
throughout Utah's rural communities. 
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II, EXECUTIVE SUMMARY 
Purpose of the study: To document rural Utah housing conditions where no such 
information existed, allowing for informed decision-making to address needs. 
Research Process: The Utah Housing Coalition conducted a site survey of 
essential exterior'housing components (chimney, roof, walls, foundation, 
windows and doors, porches and stairs) of residential units in rural Utah 
(towns and areas of less than 2,500 population). Workers surveyed 50,434 
units, approximately 90 percent of total. 
Findings: Of units surveyed . . . 
- 27,714 (55.0 percent) were found to be in satisfactory condition 
- 14,495 (28.7 percent) needed minor repairs 
- 1;286 (2.5 percent) exhibited minor deterioration where repairs would 
be essential to stave off further decline and repair costs 
- 4,897 (9.7 percent) needed major repairs 
• 1,505 (3.0 percent) were in a condition of major deterioration, such 
that rehabilitation may, in some cases, be too costly to 
be practical 
- 537 (1.1 percent) were found to be unsalvageable 
Cost to Correct Deficiencies: Survey information indicates the condition of 
rural housing units. The Utah Housing Coalition utilized that information to 
develop a cost estimate for repair/rehabilitation and replacement. 
The Coalition has estimated repair costs for the various categories (B-E) and 
replacement costs for unsalvageable units (category F). We have used the 
survey unit totals to estimate the county-by-county and statewide cost for 
bringing the percentage of deficient units in which low-income households can 
be expected to reside up to standard condition (i.e., 12.0 percent statewide 
and varying percentages in counties). We have used a theoretical 
deterioration rate schedule to estimate the cost increase if housing 
deficiencies are not corrected by the end of five years. 
The cost at this time is estimated at $13.3 million. 
The cost in five years, if current conditions are not upgraded is estimated to 
be $30.5 million, a cost increase of 124.5 percent. 
Costs for correcting current deficiencies in the various categories statewide 
in order of need are as follows: 
F (unsalvageable) 537 units $3.0 million 
E (major deterioration) 1,505 units $3.4 million 
0 (Needing major repairs) 4,897 units $4.9 million 
C (Minor deterioration) 1,286 units $510,000 
0 (Needing minor repairs) 14,495 units $1.3 million 
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Recommendations: The Coalition has recommended that positive steps be taken 
by appropriate entities to carry out some or all of the needed repair/rehab 
and replacement as follows: 
1) The Utah Legislature should create a State Housing Trust Fund; 
2) The Utah Legislature should increase the low-income housing appropriation 
to at least $1 million per year; 
3) Associations of Governments should increase use*of "Small Cities11 
Community Development Block Grant funds to help meet their housing needs; 
4) The Utah Housing Development Council, local governments, and others should 
consider and facilitate ways to encourage volunteerism as a way to help 
lower the cost of necessary repair and rehabilitation. 
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